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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee the questions presented are 
as follows: 

1. Whether a petition for habeas corpus may properly 
be brouirht in the District of Columbia solelv bv reason of 
the fact that the respondent, who is alleged to have custody 
of the petitioner, has offices in the District of Columbia, and 
when it appears that petitioner is without the territorial 
limits of the United States? 

2. Is one seeking a discharge from the United States 
Army by writ of habeas corpus, alleging an invalid induc¬ 
tion, required to allege that he has exhausted his adminis- 
ti-ative remedies? 

3. Can one seeking to establish that he is in an exempt 
status so far as the provisions of the Selective Service and 
Training Act are concerned, claim that he enlisted pursuant 
to the provisions of that Act, when it appears from his 
petition that he actually enlisted three months prior to the 
date of the Act? 
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APPEAL FIWM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the District Court dis¬ 
missing a petition for writ of habeas corpus on the grounds 
that the court lacked jurisdiction to issue the writ and 
because there was no allegation contained in the petition 
that administrative remedies had been exhausted. The 
petition was filed on April 7, 1954, by Concetta Siciliano on 
behalf of her son, Anthony J. Siciliano. It was alleged 
therein that Anthony J. Siciliano is illegally detained and 
restrained of his liberty by Robert T. Stevens, Secretary 
of the Army, because he was illegally inducted into the 
Army of the United States on January 5, 1954, despite his 
protests that he was exempt by reason of his prior enlist¬ 
ment on April 1, 1948, from which he was honorably dis¬ 
charged on January 30,1950. It is further alleged that **the 
whereabouts of said Anthony J. Siciliano is unknown, but 
your affiant believes he was shipped to a point outside of 
the United States on or about March 30, 1954, under orders 


(1) 
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of said Secretary of the United States Army and subject 
to the custody, control and disposition of said Robert T. 
Stevens” (J. A. 1-2). 

On April 7, 1954, the District Court ordered the appellee 
to make return to the petition and show cause why the writ 
of habeas corpus should not issue, (J. A. 4). On April 19, 
1954, a motion to dismiss the petition and discharge the 
order to show cause (J. A. 4-5), together with a memoran¬ 
dum of j)oints and authorities, was filed on behalf of ap- 
])ellee. The motion to dismiss was based on the follo'wing 
errounds: 

1. The Court is without jurisdiction to issue a writ of 
habeas corpus because the petition shows that Anthony J. 
Siciliano is outside the territorial limits of the United States 
and hence not within the jurisdiction of the District Court. 

2. The unexplained delay for the filing of the petition for 
writ of habeas corpus constitutes laches and an implied 
acquiescence in his induction. 

3. The petition does not allege that Anthony J. Siciliano 
sought any administrative remedy or exhausted the same, 
by appeal from the classification made by the local draft 
board or otherwise. 

On April 23, 1954, petitioner filed a traverse (J. A. 5-7) 
to the motion to dismiss alleging in relevant part that: The 
District Court had jurisdiction since both parties appeared 
and there was no other court where petitioner could seek 
liis remedy; that petitioner sliowed no ladies; and tliat 
respondents’ claim that petitioner had not exhausted his 
administrative remedy was non-responsive. 

On May 5, 1954, the District Court granted the appellee’s 
motion to dismiss (J. A. 7) stating that it appeared that 
‘‘Tlie petitioner is without the territorial limits of this 
Court” and that “the petitioner has not exhausted his ad¬ 
ministrative remedy.” For these reasons the court ordered 
the petition dismissed because the court was without juris¬ 
diction to issue a writ of habeas corpus. The order was 
without prejudice to the petitioner’s amending his petition 
to allege an exhaustion of administrative remedies. From 
this order dismissing the petition this appeal was taken. 





STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED 

Title 16 § 801, D. C. Code, 1951 Edition provides: 

Any person coniinitted, detained, confined, or re¬ 
strained from liis lawful liberty within the District, 
under any color or pretense whatever, or any person 
in his or her behalf, may apply by petition to the Dis¬ 
trict Court of the United States for the District of 
Columbia, or any justice thereof, for a writ of habeas 
corpus to the end that the cause of such commitment, 
detainer, confinement or restraint may be inquired into; 
and the court or the justice applied to, if the facts set 
forth in the petition make a prima facie case, shall 
forthwith grant such writ, directed to the officer or other 
person in whose custody or keeping the party so de¬ 
tained shall be, returnable forthwith before said court 
or justice. 

Title 28, §2241, 1953 Federal Rules of Civil Procedure, 
Iirovides: 

(a) Writs of habeas corpus may be granted by the 
Supreme ('ourt, any justice thereof, the district courts 
and any circuit judge within their respective jurisdic¬ 
tions. The order of a circuit judge shall be entered in 
the records of the district court of the district wherein 
the restraint complained of is had. 

(b) The Supreme Court, any justice thereof, and 
any circuit judge may decline to entertain an applica¬ 
tion for a writ of habeas corpus and may transfer the 
application for hearing and determination to the dis¬ 
trict court having jurisdiction to entertain it. 

(c) The writ of habeas coi-pus shall not extend to a 
prisoner unless— 

(1) He is ill custody under or by color of the author¬ 
ity of the United States or is committed for trial before 
some court thereof; or 

(2) He is in custody for an act done or omitted in 
imrsuance of an Act of Congress, or any order, process, 
judgment or decree of a court or judge of the United 
States; or 
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(3) He is in custody in violation of the Constitution 
or laws or treaties of the United States; or 

(4) He, being a citizen of a foreign state and domi¬ 
ciled therein is in custody for an act done or omitted 
undei- any alleged right, title, authority, privilege, j^ro- 
tection, or exemption claimed under the commission, 
order or sanction of any foreign state, or under color 
thereof, the validity and effect of which depend upon 
the law of nations; or 

(5) It is necessary to bring him into court to testify 
or for trial. 

Article I, Section 9, Clause 2, United States Constitution, 
provides: 

The Privilege of the Writ of Habeas Corpus shall not 
be suspended, unless when in Cases of Rebellion or In¬ 
vasion the public Safety may require it. 

Article III, Sections 1 and 2, United States Constitution, 
provide in part: 

Section 1. The judicial Power of the United States, 
shall be vested in one supreme Court, and in such in¬ 
ferior Courts as the Congress may from time to time 
ordain and establish. The Judges, both of the supreme 
and inferior Courts, shall hold their Offices during good 
Behavior, and shall, at stated Times, receive for their 
Services, a Compensation, which shall not be diminished 
during their Continuance in Office. 

Section 2. The Judicial Power shall extend to all 
Cases, in Law and Equity, arising under this Constitu¬ 
tion, the Laws of the United States, and Treaties made, 
or which shall be made, under their Authority;—to all 
Cases affecting Ambassadors, other public Ministers 
and Consuls;— to all Cases of admiralty and mari¬ 
time Jurisdiction;—to Controversies to which the 
United States shall be a Party;—to Controversies 
between two or more States;—between a State and 
Citizens of another State;—between Citizens of differ¬ 
ent States,— between Citizens of the same State claim- 


o 


ing Lands under Grants of different States, and between 
a State, or the Citizens thereof, and forei^ States, 
Citizens or Subjects. 

Title 50, Appendix *§454, subsections (b) and (c) (1) pro¬ 
vide : 

(b) Each person inducted into the Armed Forces 
under the provisions of subsection (a) of this section 
sliall serve on active training and service for a period 
of twenty-four consecutive months, unless sooner re¬ 
leased, transferred, or discharged in accordance with 
l)rocedures prescribed by the Secretary of Defense 
or the Secretary of the Treasury with respect to the 
United States Coast Guard) or as otherwise prescribed 
by subsection (d) of section 4 of this title [subsection 
(d) of this section]. 

(c) (1) Under the provisions of applicable law’s and 
regulations any person betw^een the ages of eighteen 
years and six months and twenty-six years shall be 
offered an opportunity to enlist in the regular army 
for a period of service equal to that prescribed in sub¬ 
section (b) of this section: Provided, That, notwith¬ 
standing the provisions of this [sections 451-454 and 
4.55-471 of this Appendix] or any other Act, any person 
so enlisting shall not have his enlistment extended 
w’ithout his consent until after a declaration of war or 
national emergency by the Congress after the date of 
enactment of the 1951 Amendments to the Universal 
Military Training and Service Act [June 19, 1951]. 

Title .50, Appendix <§>456, subsections (B) (3) and (B) 
(4), provide: 

(3) No person wrho after the date of enactment of this 
title [June 24, 1948] is honorably discharged upon the 
completion of a period of three years or more of active 
duty in the Army, the Air Force, the Navy, the Marine 
Corps, the Coast Guard, or the Public Health Service, 
shall be liable for induction for training and service 
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under this title [sections 451-454, 455-471 of this Ap¬ 
pendix], except after a declaration of war or national 
emergency made by the Congress subsequent to the 
date of enactment of this title [June 24, 1948]. 

(4) Xo person who is honorably discharged upon the 
completion of an enlistment pursuant to section 4 (c) 
or section 4 (g) [section 454 (c) or 454 (g) of this Ap¬ 
pendix] shall be liable for induction for training and 
service under this title [sections 451-454 and 455-471 
of this Appendix], except after a declaration of war 
or national emergency made by the Congress subse¬ 
quent to the date of enactment of this title [June 24, 
1948]. 

SUMMARY OF ARGUMENT 

I 

1. The District Court for the District of Columbia does 
not have jurisdiction to issue a writ of habeas corpus when 
the petitioner is not restrained within its territorial juris¬ 
diction because Congress has not granted it such jurisdic¬ 
tion. 

2. Jurisdiction of Federal courts to issue writs of habeas 
corpus does not flow directly from the Constitution but is 
granted by Act of Congress and when, as in the instant 
case, Congress has not granted jurisdiction to the Federal 
courts to issue a writ of habeas corpus, any remedy is with 
Congress and not the Federal courts. 

II 

1. It is not alleged in the petition that the petitioner ex¬ 
hausted available administrative remedies. 

2. A petition for writ of habeas corpus, to state a good 
cause of action, must set forth that the petitioner has ex¬ 
hausted available administrative remedies. 

in 

Petitioner relies on Section 456 (B) (4) of the Selective 
Service and Training Act of June 24, 1948, in his attempt 
to establish an exempt status. The section on which he relies 
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is limited to those who enlist pursuant to the Selective 
Service and Training Act. Petitioner enlisted three months 
prior to the effective date of this Act. The section relating 
to exemption for those in petitioner’s category is Section 
456 (B) (3), which requires an honorable discharge after 
at least three years’ service. The petition alleges the peti¬ 
tioner had twenty-two (22) months’ service prior to his 
induction. 

ARGUMENT 

I 

Since Congress Has Not Granted the District Court for the 
District of Columbia Jurisdiction to Issue the Writ of Habeas 
Corpus to Individuals Other Than Those Confined or Re¬ 
strained Within the District of Columbia, This Petition Was 
Properly Dismissed. 

1. Restraint ivithiu the territorial jurisdiction of the 
District Court for the District of Columbia is a prerequisite 
to the jurisdiction of the court to issue a writ of habeas 
corpus. 

Title 28, United States Code, Section 2241, provides in 
part: 

(a)Writs of habeas corpus may be granted by the 
Supreme Court, any justice thereof, the district courts 
and any circuit judge within their respective jurisdic¬ 
tions * * * (Italics supplied).^ 

In Ahrens v. Clark, 335 U.S. 188 (1948), the Supreme 
Court, in interpreting this section of the Judicial Code 
(formerly Section 452), held that it did not grant to the 
United States District Court for the District of Columbia 
jurisdiction to issue a writ of habeas corpus for the release 
of the petitioners who were being held by the Attorney 
General of the United States for deportation at Ellis 
Island, Xew York. The Supreme Court stated in part: 

’ The District of Columbia Code is even more explicit in its 
phraseology for it reads, “Any person committed, detained, confined, 
or restrained from his lawful liberty within the district. * * 
(16-801, D.C. Code 1951). (Italics supplied). 
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• • • apart from specific exceptions created by Con- 
?:ress, the jurisdiction of the district courts is terri¬ 
torial. (at page 190). 

It would take compelling reasons to conclude that 
Congress contemplated the production of prisoners 
from remote sections, perhaps thousands of miles from 
the District Court that issued the writ. The opportuni¬ 
ties for escape afforded by travel, the cost of transpor¬ 
tation, the administrative burden of such an undertak¬ 
ing negate such a purpose. These are matters of policy 
which compel us to construe the jurisdictional provi¬ 
sion of the statute in the conventional sense, even 
though in some situations return of the prisoner to the 
court where he was tried and convicted might seem to 
offer some advantages, (at page 191). 

Thus the view that the jurisdiction of the District 
Court to issue the writ in cases such as this is restricted 
to those prisoners who are confined or detained within 
the territorial jurisdiction of the court is supported 
by the language of the statute, by considerations of 
policy, and by the legislative history of the enactment. 
We therefore do not feel free to weigh the policy con¬ 
siderations which are advanced for giving district 
courts discretion in cases like this. If that concept is 
to be imported into this statute. Congress must do so. 
(at page 192). 

• * • the restriction is one which Congress has placed 
on the power of the District Court to act. Hence it may 
not be waived by the parties, (at page 193). 

Confinement or detention of petitioner within the terri¬ 
torial jurisdiction of the district court therefore appears 
to be a prerequisite to the jurisdiction of the District Court 
to issue a writ of habeas corpus. 

Since Ahrens, supra, such territorial restriction upon the 
jurisdiction of a district court to issue a writ of habeas 
corpus has been adhered to in other decisions in this juris¬ 
diction. McAfee v. Cleminer, 84 U.S. App. D.C. 57, 171 F. 
2d 131 (1948); Johnson v. Matthews, 86 U.S. App. D.C. 376, 
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182 F. 2d 677 (1950); Taylor v. United States Board of 
Parole, 90 U.S. App. D.C. 199,194 F. 2d 882 (1952). 

In Ahrens, supra, the Supreme Court stated that “we need 
not determine the question of what process, if any, a person 
confined in an area not subject to the jurisdiction of any 
district court may employ to assert federal rights.” (foot¬ 
note 4, page 192). This, of course, referred to petitioners 
who were without the territorial jurisdiction of the United 
States. Nevertheless, it is noteworthy that the Supreme 
Court did describe such persons as “iw an area not subject 
to the jurisdiction of any district court’’ and did not suggest 
that the District Court for the District of Columbia had 
habeas corpus jurisdiction over such petitioner. 

If a person is in an area not subject to the jurisdiction of 
any district court, is ho then within the territorial juris¬ 
diction of the United States District Court for the District 
of Columbia. It is not contended that the statute (28 U.S.C. 
2241) so states or suggests and, in reserving this question 
for future decision, it is indicated that the Supreme Court 
greatly doubts if such a construction could or should be 
made. Accordingly, it appears that the present state of the 
law of jurisdiction to entertain a petition for habeas corpus 
to release a person from an overseas custody is no different 
than it was fifty years ago after this Court held that the 
Supreme Court of the District of Columbia had no juris¬ 
diction to entertain a petition filed in behalf of a United 
States Marine imprisoned on Guam, the Secretary of the 
Navy being named as the respondent {McGowan v. Moody, 
22 App. D.C. 148 (1903)). In that case this court said: 

The party, on whose behalf the petition has been pre¬ 
sented, is not an inhabitant of the District of Colum¬ 
bia; ho was not arrested or committed, and has never 
been confined, within its limits. 

Jurisdiction to issue the writ on his behalf then, de¬ 
pends upon the single circumstance that the Secretary 
of the Navy is alleged to have the final control over his 
imprisonment. It is to this broad claim of jurisdiction 
that we deny our assent. 
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Finally, in the present case, it does not appear from the 
petition that any “compelling: reason” {Ahrens v. Clark, 
supra), exists either in policy or law, to expand the histor¬ 
ical concept of the geojrraphical or territorial limitation 
upon the jurisdiction of district courts of the United States. 
The petition shows that petitioner was inducted at Phila¬ 
delphia, Pennsylvania on 5 January 1954 and remained 
within the territorial limits of the United States until on or 
about 30 March 1954. The fact that the petitioner does not 
allege tliat any action was taken during that period of time 
to challenge the legality of the induction negates the pres¬ 
ence of anv such overriding need. 

It is therefore submitted that, under the present laws, 
the District Court for the District of Columbia is without 
jurisdiction to issue a writ of habeas corpus as prayed for 
in the petition. 

2. Tifle 28, United States Code, Section 2211, limiting the 
jurisdiction of federal district courts to issue the writ of 
habeas corpus to persons restrained within their territorud 
jurisdiction, is constitutional and anjj extension of that ju¬ 
risdiction must he by Act of Congress. 

The third Article of the Constitution provides that “the 
judicial power of the United States shall be vested in one 
Supreme Court, and such inferior courts as the Congress 
may, from time to time, ordain and establish.” The second 
section of this article designates the laws and controversies 
of which the judicial power shall have cognizance. In inter¬ 
preting these provisions of the Constitution, tlie Supreme 
Court has repeatedly held that Congress may establish in¬ 
ferior courts or not as it deems fit and when such courts 
are established it may define their jurisdiction. 

In Turner v. Bank of North America, 4 Dali. (4 U.S.) 8, 
9 (1799), an assignee of a promissory note was attempting 
to recover on a promissoiy* note in a diversity case contrary 
to the Judiciary Act of 1789 prohibiting diversity suits in¬ 
volving assignments. Counsel for the assignee contended 
that the circuit courts were not inferior courts and that 
the grant of judicial power by the Constitution was a grant 
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of jurisdiction. Mr. Justice Chase commented that “The 
notion has been frequently entertained, that the federal 
eourts derive their power immediately from the Constitu¬ 
tion ; but the political truth is that the judicial power except 
in a few specified instances belongs to Congress. If Con¬ 
gress has given the power to this court, we possess it, not 
otherwise; and if Congress has not given the power to us, 
or to any other court, it still remains at the legislative 
disposal.’’ 

The rule was reaffirmed In United States v. Hudson and 
Goodwin, 7 Cranch (11 U.S.) 32(1812), on the assumption 
that the power of Congress to create inferior courts neces¬ 
sarily implies the power to limit their jurisdiction. The 
court stated: 

Of all the courts which the United States may under 
their general power, constitute, one only, the supreme 
court possesses jurisdiction derived immediately from 
the Constitution and of which the legislative power 
cannot deprive it. All other courts created by the gen¬ 
eral government possess no jurisdiction but what is 
given them by the power that creates them, and can be 
vested with none but what the power ceded the general 
government will authorize them to confer. 

This principle was restated with emphasis in Kline v. 
Hurke Constructio7i Compantj, 260 U.S. 226 (1922). Justice 
Sutherland speaking for the court in construing Article III, 
Sections 1 and 2, declared: 

The effect of these provisions is not to vest jurisdic¬ 
tion in the inferior courts over the designated cases and 
controversies but to delimit those in respect of whicli 
Congress may confer jurisdiction upon such courts as 
it creates. Only the original jurisdiction of the Su¬ 
preme Court is derived directly from the Constitution. 
Everv other court vested bv the general government 
derives its jurisdiction wholly from the authority of 
Congress. That body may give, withhold or redirect 
such jurisdiction at its discretion, provided it be not 
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extended beyond the boundaries fixed by the Constitu¬ 
tion. * • • The Constitution simply gives to the in¬ 
ferior courts the capacity to take jurisdiction in the 
enumerated ca^es, hut it requires cm Act of Congress 
to confer it. (Emphasis supplied). 

Other cases aflSrming this principle are: Mayor of Nash¬ 
ville V. Cooper, 6 Wall. (73 U.S.) 247, 252 (1868); Cary v. 
Curtis, 3 How. (44 U.S.) 236 (1845); Rhode Island v. Massa¬ 
chusetts, 12 Pet. (37 U.S.) 657 (1838); Sheldon v. Sill, 8 
How. (49 U.S.) 441; Ladeiv v. Tennessee Copper Company, 
218 U.S. 357 (1910). 

In Ex parte Bollman, 4 Cranch (8 U.S.) 75, 93, 94, 95 
(1807) Chief Justice Marshall indicated that this principle 
is also applicable to habeas corpus cases. In distinguishing 
between common law and statutory’ courts, he declared: 

Courts which originate in the common law possess a 
jurisdiction which must be regulated by the common 
law, until some statute shall change their established 
principles; but courts which are created by written law, 
and where jurisdiction is defined by written law, cannot 
transcend that jurisdiction * * *. The reasoning from 
the bar, in relation to it, may be answered by the single 
observation that for the meaning of the term habeas 
corpus, resort may unquestionably be had to the com¬ 
mon law; hut the poiuer to aivard the writ (habeas cor¬ 
pus) hy any of the courts of the United States, must he 
given hy w'ritten laiv. (Emphasis added). 

In the same case. Chief Justice Marshall, in discussing the 
relationship of the provisions of the Judiciary Act of 1789 
regarding habeas corpus with Article I, Section 9, Clause 2 
of the Constitution prohibiting suspension of the writ except 
in cases of rebellion or danger to public safety, asserted: 

It may be worthy of remark, that this act was passed 
by the first Congress of the United States, sitting under 
a constitution which had declared ‘that the privilege 
of the writ of habeas corpus should not be suspended. 
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unless when in cases of rebellion or invasion the public 
safety might require it.’ Acting under the immediate 
influence of this injunction, they must have felt, with 
peculiar force, the obligation of providing efficient 
means by which this great constitutional privilege 
should receive life and activity; for if the means be 
not in existence, the privilege itself would be lost, al¬ 
though no law for its suspension should be enacted. 
(Emphasis added). 

In Ex parte McCardle, 7 Wall. (74 U.S.) 506 (1869) the 
petitioner was denied a writ of habeas corpus by the Circuit 
Court and was remanded to the custody of the militarv 
authorities. He tiled an appeal with the Supreme Court 
under an Act of 1867 authorizing the appeal. While the 
case was being considered by the Supreme Court, Congress 
repealed that section of the Act of 1867 authorizing the 
appeal in such eases. The Supreme Court dismissed the 
appeal stating “It is quite clear, therefore, that this court 
cannot proceed to pronounce judgment in this case, for it 
has no longer jurisdiction of the appeal, and judicial duty 
is not less fitly performed by declining ungranted jurisdic¬ 
tion than in e.xercising firmlv that which the Constitution 
and the laws confer.” 

The foregoing cases demonstrate that Congress has the 
Constitutional power to grant jurisdiction to federal district 
courts in habeas corpus cases and that if Congress has not 
granted jurisdiction to the federal courts to issue the writ 
of habeas corpus, as in the instant case, the remedy is with 
Congress and not the courts. 

What has heretofore been said in our view reflects the 
law as it existed prior to the decision of the Supreme Court 
in the case of Burns v. Wilson, 346 U.S. 137. Mr. Chief 
Justice Vinson spoke for himself and three other Justices. 
Mr. Justice Jackson concurred in the result and Mr. Justice^ 
Minton concurred in the affirmance of the judgment. It is 
significant, however, that no majority of the Court con¬ 
curred in the opinion of the Chief Justice. The pertinent 
language of this opinion is found at page 139, as follows: 
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In this case, we are dealing with habeas corpus appli¬ 
cants who assert—rightly or wrongly—that they have 
been imprisoned and sentenced to death as a result of 
proceedings which denied them basic rights guaranteed 
by the Constitution. The federal civil courts have juris¬ 
diction over such applications. By statute, Congress 
has charged them with the exercise of that ])Ower. 
Accordingly, our initial concern is not whether the Dis¬ 
trict Court has any power at all to consider petitioners’ 
api)lications; rather our concern is with the manner in 
whicli the Court should proceed to exercise its power. 

It is significant also tliat the jurisdictional (piestion was 
neither argued nor briefed in the Burns case. Subsequently, 
on the denial of a rehearing, in 34G U.S. at page 844, Mr. 
Justice Frankfurter filed an opinion in which he emphasized 
these points. In urging the Court to reconsider its decision 
that Justice stated, at page 852: 

Petitioners have not discussed the question of juris¬ 
diction, and the Government appears disinclined to 
argue it. 

"We sliould not permit a question of jurisdiction as 
' far-reaching as this one to go by concession, or decide 
it sub sileniio. I express no view on how we should 
determine the issue, or on what grounds, but I think 
we should frankly face it, even at the risk of concluding 
that a legislative remedv is necessarv. Cf. Wolfson, 
Americans Abroad and Habeas Corpus, 9 Fed. Bar J. 
142, 10 id., GO. It is particularly important that we do 
so at this time when thousands of our citizens in uniform 
are serving ov^erseas. 

In Talbott V. United States ex rel. Toth, — U.S. App. 
D.C. —, 215 F. 2d 22, and in United States ex rel. Keefe v. 
Dulles, et al.. Xo. 12,107, decided September 16, 1954, — 
U.S. App. D.C. —, — F. 2d —, the jurisdictional question 
was neither briefed nor argued. The decision of this Court 
in those cases assumed the existence of jurisdiction by 
reason of the presence of the respondent. 

Here the cases set forth by Mr. Justice Frankfurter, in 


his October opinion, are presented for the consideration 
of this Court. 

The district court found in this case lack of jurisdiction. 
The Government believes that it should point out what this 
court has said in Toth‘ and Keefe.^ 

Nevertheless, it mav well be that the court will wish to 
withhold its decision on jurisdiction until the Supreme Court 
has decided the Toth case. Ararument was concluded on 
that matter on February 9,1955. Since it is a habeas corpus 
matter, it may well be expected that a decision will be 
handed down promptly. 

II 

The Petition Was Properly Dismissed on the Further Ground 
That There Was No Allegation That Appellant Had Ex¬ 
hausted His Administrative Remedies. 

The petition is defective because there is no allegation 
that the petitioner had exhausted his administrative reme- 
dies.'* Appellant stated in his petition that, on April 1,1948, 
he enlisted in the United States Army for a period of two 
years and that, on January 30, 1950, he was given an Hon¬ 
orable Discharge. It was further alleged that, thereafter, 
appellant, “despite his protests thereto,” was selected by 
the Local Board No. 131 at Philadelphia, Pennsylvania, on 
.January 5, 1954 to serve in the United States Army for a 
period of twenty-four months under the Universal Military 
Training and Service Act.^ Following induction, it is al- 

“ “Most important in this connection is the fact that the federal 
courts were open to Toth upon petition for a writ of habeas corpus 
at every instant after his apprehension. Whatever constitutional 
rights Toth had were always enforceable in a federal court.” 

“It was therefore necessary to dismiss the petition insofar as it 
sought a writ of habeas corpus, as a court will not issue that writ 
unless the person who has custody of the petitioner is within reach of 
its process. C /. Ex Parte Endo, ^3 U.S. 283, 306 ( 1944).” 

* This appeal presents a clear case of the reasons why one should 
be required to exhaust his administrative remedies prior to resorting 
to the courts. Army directive dated May 20, 19.54, set forth at 
pages .54 and 55 of this brief, supplies, as of this time, a clear-cut 
and absolute method whereby appellant may be released immedi¬ 
ately from further duty with the United States Army. All that 
is necessary is that he present his request to his commanding officer. 
•" Title 50 U.S.C. § 451 et seq., 62 Stat. 604, June 24,1948. 
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leged, appellant was sent to Aberdeen Proving Grounds at 
Aberdeen, Maryland and then, on or about March 30, 1954, 
to a point outside of the territorial limits of the United 
States. 

On April 7, 1954, over three months after his induction, 
appellant filed the petition here in issue. The lower court in 
dismissing the petition did not expressly rule on the doctrine 
of laches. However, it is readily apparent on the fact of 
the record before this Court that appellant’s petition ‘‘comes 
too late”. Ex parte Paul, 93 Okl. Cr. 281, 227 Pac. 2d 422 
(1951), cert, denied, Paul v. Burford, 341 U. S. 922 (1951). 
Although it appears that appellant did not file his petition 
on the eve of his departure ® or in the imminence of combat, 
nevertheless, our military authorities afforded appellant a 
period of training at Aberdeen Proving Grounds and then 
transported him to a point outside the territorial limits of 
the United States. Such action was taken in reliance upon 
appellant’s failure to make prompt and proper objection to 
his induction. Military orders affecting national security 
should not lightly be considered by the courts—and es¬ 
pecially not at the behest of one, as here, who for three 
months acquiesces in the Army’s acceptance of him as a 
soldier and who has failed to give any explanation for the 
long delay. 

Therefore, what the court said in Ex parte Blazekovic, 248 
Fed. 327,341 (D.C.E.D. Mich. 1918) is especially pertinent 

One further consideration may be mentioned. It will 
be noted that on or about November 23,1917, petitioner 
appealed for relief to his commanding officer and that 
such relief was refused. Yet it was not until Januai*y 
17, 1918, that the original petition herein was signed 
and verified, and no reason for this delay is shown. 
During the meantime petitioner was receiving military 
training, food, lodging, and pay from the Government. 

^United States ex rel. Eck v. Jenkins, Unreported, 1952, D.C. 
N.D. Calif. 

^ See also: United States ex rel Seldner v. Mellis, 59 F. Supp. 682 
(D.C. M.D. N.C. 1945); and United States ex rel Lawrence v. Com¬ 
manding Officer, 58 F. Supp. 933 (D.C. Neb. 1945). 
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It would seem not only fair and reasonable, but also 
necessary for the public welfare, that there should be a 
limit to the time within which one who has been certified 
to the army should be allowed to obtain release there¬ 
from on the ground that he was improperly drafted. 
• • • 


These principles are applicable in the instant case. Ap¬ 
pellant was apparently content with his status as a soldier 
in the United States Army so long as he remained inside the 
continental limits of this country. So long as he was fed, 
clothed and paid at Aberdeen Proving Grounds he experi¬ 
enced no cause to complain.* His objection, it seems, is not 
to induction into the Army but to the fact that he must per¬ 
form his official duties at the post where his superiors feel he 
is best suited to serve.® 

And, even if it is assumed that appellant has not waived 
his right to seek relief, the record is clear that he has not 
sought the proper remedy. Appellant was inducted pur¬ 
suant to the Universal Military Training and Service Act 
of June 24, 1948. Title 50 U. S. C. § 460 (b) (3) provides, 
in pertinent part, as follows: 

(b) The President is authorized— 

# ' • # • • 


(3) to create and establish within the Selective Service 
System civilian local boards, civilian appeal boards, and 
such other civilian agencies, including agencies of ap¬ 
peal, as may be necessary to carry out its functions with 
respect to the registration, examination, classification, 
selection, assignment, delivery for induction, and main¬ 
tenance of records of persons registered under this title 


*In the petition it is alleged that appellant was shipped to a 
point outside of the territorial limits of the United States on or 
about March 30, 1954. The petition was filed on April 7, 1954. 

® In Orloi! V. Willcyughhy, 345 U.S. 83 at 92 (1953), the Supreme 
Court held that habeas corpus cannot be used to obtain a judicial 
review of an assignment of duty. 



18 


[said sections], together witli such other duties as may 
be assigned under this title [said sections]. • • • The 
decisions of such local board shall be final, except where 
an appeal is authorized and is taken in accordance with 
such rules and regulations as the President may pre¬ 
scribe. There shall be not less than one appeal board 
located within the area of each Federal judicial district 
in the United States and within each Territory and pos¬ 
session of the United States, and such additional sep¬ 
arate panels tliercof, as may be prescribed by the Pres¬ 
ident. Appeal boards within the Selective Service 
System shall be composed of civilians who arc citizens 
of the United States and who arc not members of the 
armed forces. The decision of such appeal boards 
shall be final in cases before them on appeal unless modi¬ 
fied or changed by the President. The President, on 
appeal or upon his own motion, shall have power to 
determine all claims or questions with respect to inclu¬ 
sion for, or exemption or deferment from training and 
service under this title [said sections], and the deter¬ 
mination of the President shall be final. • • • (Em¬ 
phasis added.) 

And registrants are authorized to appeal the local board 
classifications to an appeals board pursuant to Selective 
Service Regulation 32 C. F. R. 1626, which provides in part 
as follows 


It should be further noted that appellant’s administrative rights 
are not strictly limited to a pre-induction appeal. Even now appel¬ 
lant has a remedy even though he has been inducted and is presently 
serving in the Army. .\rmy Regulation No. 615-365, October 13, 
1952. paragraph 13. 1952, paragraph 3, provides in pertinent part, 
as follows: 

E.xcept as otherwise indicated, the Sccretaiy of the Army 
has delegated to the commander specified in paragraph 14. AR 
615-360, the authority to order enlisted personnel discharged 
or released from the active militaiy scrv-ice for the convenience 
of the Government for the following reasons: 

* ♦ * * ♦ 

(2) To dispose of cases involving an individual’s claim that 
prior to induction he was denied a procedural right as pro- 
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1626.2 Appeal by Registrant and Others—(a) The 
registrant, any person who claims to be a dependent of 
the registrant, • • * ^ may appeal to an appeal board 
from anv classification of a registrant bv the local board 
except that no such person may appeal from the deter¬ 
mination of the registrant’s physical or mental condi¬ 
tion. 


# # • • # 

(c) The registrant * * * may take an appeal author¬ 
ized under paragraph (a) of this section at any time 
within the following periods: 

(1) Within 10 days after the date the local board 
mailed to the registrant a Notice of Classification (SSS 
Form No. 110); 


• • * • • 

(d) At any time prior to the date the local board 

mailed to the registrant an Order to Report for Induc- 


vided by the Universal Military Training and Service Act, as 
amended by the Act 19 June 1951 (65 Stat. 75; 50 U.S.C. App. 
Supp. 451 et seq.), and was therefore erroneously inducted. All 
requests for discharge under this provision will be forwarded 
to the officer having discharge authority and by him to the 
Director, Selective Service System, Washington 25, D. C., for 
his recommendation. The officer having discharge authority 
will discharge the individual or retain him in the service in ac¬ 
cordance with the recommendation made by the Director of 
Selective Ser\’ice. 

« # « * * 

It has been held that the failure to pursue the remedy af¬ 
forded by this. Army Regulation constitutes a failure to ex¬ 
haust all administrative remedies and that habeas corpus, 
therefore, was not available to an inductee who sought release 
from the .\rmed Forces. United States v. Bullock, 110 F. Supp. 
126, 129 (D.C. N.D. Ill. E.D. 1953). And see: United States v. 
Bullock, 110 F. Supp. 69S (N.D. Ill. E.D. 1953), which is not 
here applicable because the Director of the Selective Service 
has not reviewed the instant case (110 F. Supp. at 702). 

In general, see United States v. Chamberlin, 184 F. 2d 404 
at 406 (7th Cir. 1950), affirmed by an equally divided court, 
342 U.S. 845. 
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tion (SSS Form No. 252), the local board may permit 
any person described in })aragraph (c) of this section 
to appeal even though the period for taking an appeal 
lias elapsed, if it is satisfied that the failure of such per¬ 
son to appeal within such period was due to a lack of 
understanding of the right to appeal or to some source 
beyond the control of such iierson. finless the local 
hoard thereafter permits an appeal, the right of such 
person to appeal shall expire at the end of the period 
provided for in paragraph (c) of this section. 

Title 50 U. S. C. -§ 462 contains the penalty provisions of 
the 1048 Act. The legislative history of Section 462 reveals 
the following pertinent language (2 U. S. Code Congres¬ 
sional Service, 1948, p. 2008): 

Section 12. Penalties, (a) Enforcement.—This .sub¬ 
section provides the same penalties for violation of this 
legislation as were provided for violations of the 1940 
act, and is substantially a reenactment of section 11 of 
that act. Certain changes of language have been made 
to incorporate judicial determinations made pursuant 
to the predecessor act. No changes have been made in 
the nature of judicial review of selective service classi¬ 
fications. Instead, it is contemplated that the procedure 
and scope of review defined by the Supreme Court in 
enforcing the 1940 act will be equally applicable under 
this legislation. 

(See Falbo v. United States (320 U.S. 549); Estep 
V. United States (327 U. S. 114,122-123); Cox v. United 
States (332 U.S. 442, 448-449).) 

Hence, the very Act under which appellant was inducted 
provides his remedy, if any. Section 460 (b) (3), as ampli¬ 
fied by the pertinent regulations, clearly creates an admin¬ 
istrative appellate procedure whereby a registrant who 
considers himself to be erroneously classified by a local 
board. Under .such procedure, appellant was entitled to 
appeal to his civilian appeal board and, ultimately, to 
the President. Appellant did not choose to adhere to his 
rights. Rather, he chose to accept induction and indoctri- 
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nation and, at a time when he became dissatisfied with his 
duty assignment, to file a petition for a writ of habeas 
corpus in this jurisdiction. 

It was well settled under the 1940 Act that habeas corpus 
would be available to an inductee only when there had been 
a showing that all administrative remedies had been ex¬ 
hausted. The legislative history which is set out herein¬ 
above demonstrates an express recognition of such doctrine 
by the Congress when it enacted the 194S Act. And, in stat¬ 
ing that the scope of review which was defined by the Su¬ 
preme Court in enforcing the former act would be “equally 
applicable” under the 1948 Act, the Senate Report cited 
three cases. 

In Falho v. United States, 320 U. S. 549 (1944), the Su¬ 
preme Court affirmed a conviction for violation of the Se¬ 
lective Service Training and Service Act of 1940. There, 
the court said in pertinent part (320 U.S. at 552-553, 554): 

* * * rpj^g selective service process begins with registra¬ 
tion with a local board composed of local citizens. The 
registrant then sujjplies certain information on a ques¬ 
tionnaire furnished bv the board. On the basis of that 

*> 

information and, where appropriate, a physical exam¬ 
ination, the board classifies him in accordance wdth 
standards contained in the Act and the Selective Service 
Regulations. It then notifies him of his classification. 
The registrant may contest his classification by a per¬ 
sonal appearance before the local board, and if that 
board refuses to alter the classification by carrying his 
case to a board of appeal, and thence, in certain circum¬ 
stances, to the President. 

Only after he has exhausted this procedure is a pro¬ 
testing registrant ordered to report for service. If he 
has been classified for military service, his local board 
orders him to report for induction into the armed 
forces. • • • 

In this process the local board is charged in the first 
instance with the duty to make the classification of 
registrants which Congress in its complete discretion 
saw fit to authorize. Even if there were, as the peti- 
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tioner argues, a constitutional requirement that judi¬ 
cial review must be available to test the v’alidity of the 
decision of the local board, it is certain that Congress 
was not required to provide for judicial intervention 
before final acceptance of an individual for national 
service. The narrow question therefore presented by 
this case is whether Congress has authorized judicial 
review of the propriety of a board’s classification in a 
criminal prosecution for wilful violation of an order 
directing a registrant to report for the last step in the 
selective process. 

We think it has not. The Act nowhere explicitly pro¬ 
vides for such revdew and we hav’e found nothing in its 
legislative historv which indicates an intention to afford 
it • • * (Footnotes omitted.) 

And, in Estep v. United States, 327 U. S. 114 (1946), in¬ 
volving convictions for violations of the Act of 1940, the 
Supreme Court stated in the citation referred to in the 
legislative history, supra, as follows (327 U. S. at 122-123): 

* * • The provision making the decisions of the local 
boards “final” means to us that Congress chose not 
to give administrative action under this Act the cus¬ 
tomary scope of judicial review which obtains under 
other statutes. It means that the courts are not to 
weigh the evidence to determine whether the classifi¬ 
cation made by the local boards was justified. The 
decisions of the local boards made in conformity with 
the regulations are final even though they may be er¬ 
roneous. The question of jurisdiction of the local 
board is reached only if there is no basis in fact for the 
classification which it gave the registrant. See Goff v. 
United States, 135 F. 2d 610, 612. 

Falho V. United States, supra, does not preclude such 
a defense in the present cases. In the Falho case the 
defendant challenged the order of his local board before 
he had exhausted his administrative remedies. Here 
these registrants had pursued their administrative rem¬ 
edies to the end. All had been done which could be 
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done. Submission to induction would be satisfac¬ 
tion of the orders of the local boards, not a further 
step to obtain relief from them. (Footnotes omitted). 

Furthermore, in the footnotes to the opinion in Estep the 
Supreme Court stated (n. 14, p. 123): 

* * • That (i.e.. The question of jurisdiction of the 
local board is reached only if there is no basis in fact 
for the classification which it gave the registrant) is 
also the scope of judicial inquiry w’hen a registrant 
after induction seeks release from the military of 
habeas corp'iis. See United States v. Cain, 144 F. 2d 
944. (Parenthesis added.) “ 

And, the court continued (n. 17, p. 124-125): 


But as Billings v. Truesdell, supra (321 U. S. 542) 
makes plain, the present Act and the regulations prom¬ 
ulgated under it are different. A registrant is not 
subject to military law from the time he is ordered to 
report for induction, but only after he has submitted 
to induction. Thus the decisions under the 1917 Act, 
holding that his remedy against unlawful action of the 
local board is by way of habeas corpus after induction, 
are no guide under the present Act. 

It is true that after the conviction of the defendant 
in the Falbo case, his petition for a writ of habeas 
corpus was denied. 141 F. 2d 689. And in a like situa¬ 
tion habeas corpus was denied in advance of the trial. 
Albert v. Goguen, 141 F. 2d 302. But in those cases 
additional steps in the selective service procedure re¬ 
mained to be taken. Denial of habeas corpus followed 

In Cain, the court affirmed the dismissal of a petition for habeas 
corpus wherein the legality of induction w^as tested. It should be 
noted that the court stated (114 F. 2d at 945); * The usual 

appeal to the board of appeals and several rehearings before the 
local board failed to alter this classification or prevent his final 
induction.” 
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by analogj’ to the familiar situations where other 
corrective procedures had been available which mig^ht 
Jiave atforded relief from the orders complained of. 
See Bowen v. Johnston, 306 U. S. 19, Ex parte Wil¬ 
liams, 317 U. S. 604; Ex parte Hatch, 321 U. S. 114. 
But in the present cases the registrants, as we have 
said, had pursued their administrative remedies to 
the end. (Emphasis added.) 

In the third case cited in the Senate Report, supra, Cox 
v. United States, 332 U. S. 442, 445 (1947), also involving? 
convictions for violations of the 1940 Act, the Supreme 
Court pertinently stated: 

* • * At that time the lower federal courts inter¬ 

preted Falbo V. United States, 320 U. S. 549, as mean¬ 
ing that no judicial review of any sort could be had of 
a selective service order. In Estep v. United States, 
327 U. S. 114, we held that a limited review could be 
obtained if the registrant had exhausted his adminis¬ 
trative remedies, and the Circuit Court of Appeals 
in accordance with that decision reviewed the file of 
Cox and found that the Evidence was “substantially 
in support” of the classification by the board. (Em¬ 
phasis added.) 

Thus, it is well settled that a registrant under the selec¬ 
tive service laws of this country must exhaust his admini¬ 
strative remedies before he can bring a collateral attack 
upon his induction. See also: Dichinson v. United States, 
346 U. S. 389 (1953); United States v. Nugent, 346 XJ. S. 1, 

In the legislative history, the Senate Report cited pages 448- 
449 of the Cox opinion. There, the Supreme Court expressly re¬ 
stated those portions of Estep (327 U.S. 114, 122-123) which arc 
set out hereinabove and added: “Compare Eagles v. United States 
ex rel. Samuels, 329 U.S. 304, and Eagles v. United States ex rel. 
Horowitz, 329 U.S. 317, in which a similar scope of review is 
enunciated in habeas corpus proceedings by registrants claiming 
to have been improperly inducted.” 

It is to be noted that in Samuels and Horowitz the petitioners 
had exhausted their administrative remedies prior to the filing of 
their petitions. (329 U.S. at 311; 329 U.S. at 321). 
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8 (1953); Sunal v. Large, 332 U. S. 174. 175 (1947); Gib¬ 
son V. United States, 329 U. S. 338 (1946); United States 
V. Rumsa, 212 F. 2d 927, 936 (7th Cir. 1954); Williams v. 
United States, 203 F. 2d 85, 88 (9th Cir. 1953); cert den. 
73 S. Ct. 1149; Neal v. United States, 203 F. 2d 111, 117 
(5th Cir. 1953), cert. den. 73 S. Ct. 1138; Davis v. United 
States, 203 F. 2d 853, 858 (8th Cir. 1953), cert den. 73 S. Ct. 
1138; Olinger v. Partridge, 196 F. 2d 986 (9th Cir. 1952); 
Jeffries v. United States, 169 F. 2d 86, 89 (10th Cir. 1948; 
United States ex rel. Flakowicz v. Alexander, 164 F. 2d 139, 
141 (2nd Cir. 1947), cert. den. 68 S. Ct. 453; Swaczyk v. 
United States, 156 F. 2d 17, 18 (1st Cir. 1946), cert. den. 
67 S. Ct. 77; Berman v. United States, 156 F. 2d 377, 378 
(9th Cir. 1946); United States v. Bidlock, supra Cf. Mints 
V. Hewlett, 207 F. 2d 759 (2nd Cir. 1953); United States ex 
rel. Berman v. Craig, 207 F. 2d 888 (3rd Cir. 1953); United 
States V. Pekarski, 207 F. 2d 930 (2nd Cir. 1953); United 
States V. Stiles, 169 F. 2d 455 (3rd Cir. 1948); Sisqiioc 
Ranch Co. v. Roth, 153 F. 2d 437, 441 (9th Cir. 1946). 

In sum, therefore, appellant is faced with two barriers. 
Firstly, he has failed to exhaust his administrative reme¬ 
dies. Therefore, the lower court was correct in dismiss¬ 
ing the petition. Secondly, there is no cause to reverse the 
judgment of the lower court because, as will be demon¬ 
strated hereinafter, appellant was lawfully inducted. 

One further word remains. It might be considered that 
appellant did make an intimation of exhaustion of admini¬ 
strative remedies because he stated in his petition that he 
was inducted “despite his protests.” However, it is also 
stated in the petition: 

(e) That said Anthony J. Siciliano, despite his pro¬ 
tests that he had completed his voluntary enlistment 
as of January 30, 1950, and was exempt from further 
service in the United States Army as provided by 
United States statutes and laws, was inducted into the 
United States Army • • • 

On the face of the petition it is clear that appellant’s 
“protest” rested solely upon his alleged exemption based 
on previous voluntary enlistment. However, as will be 
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fully explained hereinafter, at the time appellant enlisted 
in the Army (April 1, 1948), there was no provision for 
the so-called “v’oluntary enlistment”, within the meaning 
of the Act of 1948, Title 50 U. S. C. Appendix ^456 (B) 
(4), upon which appellant now’ relies. 

Ill 

Petitioner Never Achieved an Exempt Status 

In order to arrive at the conclusion that petitioner is 
exempt from further military service, one must read Sec¬ 
tion 456 (b), subsection (4), of the Act of June 24, 1948, 
as amended, without reference to other provisions of the 
Act, and one must assume that petitioner’s enlistment was 
subsequent to the effective date, June 24, 1948, of this 
Act. Such section reads as follows: 

(4) Xo person who is honorably discharged upon 
the completion of an enlisttnent pursuant to section 4 
(c) or section 4 (g) [section 454 (c) or 454 (g) of this 
Appendix] shall be liable for induction for training 
and service under this title [sections 451-454 and 455- 
571 of this Appendix], except after a declaration of 
w’ar or national emergency made by the Congress sub¬ 
sequent to the date of enactment of this title [June 
24, 1948]. (Emphasis supplied) 

The petition recites that petitioner enlisted on April 1, 
1948 (R. 2). The date of enlistment wras thus ap¬ 
proximately two and three-fourths months prior to the 
effective date of the Act. It could not then have been an 
enlistment pursuant to Section 4 (c) or Section 4 (g) 
(Section 454 (c) or (g) of Title 50, U.S.C. Appendix). 

It is clear that Congress, in enacting Section 454 (c) of 
Title 50, U.S.C. Appendix, thereby provided an induce¬ 
ment to persons between the ages of eighteen years and 
six months and tw’enty-six years to enlist voluntarily. 
When Section 454 (c) (1) is read in the light of Section 
454 (b) and 456 (B) (4), it becomes apparent that Con¬ 
gress intended by these sections of the Selective Service 
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and Training Act (1) to encourage voluntary enlistments 
and (2) the method employed by Congress to achieve this 
end was to provide that individuals who enlisted pursuant 
to these provisions would be exempt from further military 
service after they served a period of twenty-four consecu¬ 
tive months, unless sooner released. 

Petitioner argues that he has thereby achieved his ex¬ 
empt status but petitioner’s argument ignores the fact 
that the date of his enlistment is prior to the date of the 
provisions of the Selective Service and Training Act, upon 
which he relies. On the face of the record then, he does 
not qualify for the status which he asserts, namely, ex¬ 
emption from further military service except in time of 
war or national emergency. 

What we have said with reference to petitioner’s status 
is entirely consistent with the provisions of Section 456 
(B) (3), which section immediately precedes the section on 
which he relies. This section reads as follows: 

(3) No person who after the date of enactment of 
this title [June 24, 1948] is honorably discharged 
upon the completion of a period of three years or 
more of active duty in the Army, the Air Force, the 
Navy, the Marine Corps, the Coast Guard, or the 
Public Health Service, shall be liable for induction 
for training and service under this title [sections 451- 
454, 455-471 of this Appendix], except after a declara¬ 
tion of war or national emergency made by the Con¬ 
gress subsequent to the date of enactment of this title 
[June 24, 1948]. 

Obviously the exemption achieved in this section must 
be earned by an honorable discharge upon the completion 
of a period of three years or more of service. The honor¬ 
able discharge, in order to provide an exemption, must be 
awarded after the date of the enactment of the Selective 
Service and Training Act, namely, June 24, 1948. Ob¬ 
viously, here Congress was dealing with those in the cate- 
gon,’ of petitioner, those who w’ere in service prior to the 
enactment of the Selective Service and Training Act. In 
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order to achieve exemption from further military service, 
those in the category of petitioner would have to show an 
honorable discharge subsequent to June 24, 1948, follow¬ 
ing completion of tiiree years of military service. 

When these two subsections are closely examined, it 
will clearly a])pear that petitioner’s reliance upon Section 
456 (B) (4) is misplaced for the reason that he did not 
enlist pursuant to any provision of the Selective Service 
and Training Act. He enlisted almost three months before 
the effective date of tlie legislation in question. 

Since petitioner, on the face of his petition, has failed to 
demonstrate an exempt status, petitioner is clearly in the 
category of one legally inducted who has made no effort 
whatsoever to exhaust the administrative remedies there¬ 
tofore available to him under the Selective Service and 
Training Act or, at the present time, under pertinent Army 
regulations. 

CONCLUSION 

Petitioner has not demonstrated that the District Court 
for the District of Columbia had jurisdiction to entertain 
this petition for the reason that at no time was he detained 
under the custody of respondents in the District of Colum¬ 
bia. 

If this court concludes, however, by reason of the fact 
that juri.sdiction was entertained previously in the cases 
of Burt?ft, Toth and Keefe, that the jurisdictional argu¬ 
ment is no longer valid, then the court is confronted with 
the situation in which petitioner’s entire case rests upon 
liis assumption and contention that he is in exempt status. 
From a reasonable reading of the Selective Service and 
Training Act, he cannot validly demonstrate such status. 
It al.'io appears from the petition that he has made no 
effort to exhaust whatever administrative remedies are 
available to him, either under the Selective Service and 
Training Act or under pertinent Army regulations, follow¬ 
ing his induction. In view of the foregoing reasons, it is 
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respectfully submitted that the decision of the District 
Court should be affirmed. 

Leo a. Rover, 

United States Attorney/. 
Oliver Gasch, 

Principal Assistant United States Attorney. 

Alexander L. Stevas, 

Lewis Carroll, 

Assistant United States Attorneys. 

Of Counsel: 


Cecil L. Forinash, 

Lt. Col., Judge Advocate General Corps, 
United States Army, 

Washington, D. C. 
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UNITED STATES OF AMERICA 
Department of the Army 

Washington, 7 February, 1955. 

I hereby certify that the attached are true and exact 
copies of official publications of the Department of the Army 
in the custody of The Adjutant General, Department of 
the Army, Washington 25, D. C.: 

Army Regulations No. 615-365,13 October 1952 (Super¬ 
seded by Change 4 to AR No. 615-365, 29 May 1953 
AR 635-205, 9 Dec 54) 

Army Regulations No. 635-205, 9 December 1954 

John A. Kuein, 

Major General, USA, 

The Adjutamt General. 

I hereby certify that Major General, John A. Klein, who 
signed the foregoing certificate, is the Adjutant General of 
the Army and as such has official custody of the documents 
herein described, and that to his certification as such full 
faith and credit are and ought to be given. 

In testimony whereof I, Robert T. Stevens, Secretary of 
the Army, have hereunto caused the seal of the Department 
of the Army to be affixed and my name to be subscribed by 
the Deputy Administrative Assistant of the said Depart¬ 
ment, at the City of Washington, this 7th day of February, 
1955. 

Robert T. Stevens, 
Secretary of the Army. 
By James C. Cook, 

Deputy Administrative Assistant. 


[Seal.] 
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AR 615-365 * C 4 

Changes to AR 015-365 now in force: C 4; all others have 

been superseded 

Enlisted Personnel 

Discharge 

Convenience of the Government 
(For general provisions, see AR 615-360) 

Changes Department of the Army 

No. 4. Washington 25, D. C., 29 May 1953 

AR 615-365,13 October 1952, is changed as follows: 

3. Categories for which authorized.— a. Except as other¬ 
wise • • • the following reasons; 

• • • • • 

(3) Rescinded by C 1, 17 Feb. 53. 

* • # « • 

(5) Rescinded by C 3, 15 May 53. 


(9) (Added) To provide for discharge of those members 
of the Reserve components on active duty who are precluded 
from attaining eligibility for retirement with pay as pro¬ 
vided by Title III, Act 29 June 1948 PL 810, 80tli Cong.; 
(JAAF Bui. 29, 1948). Commanders empowered under 
paragraph 14, AR 615-360 to order discharge will examine 
the facts of the applicant’s ability to complete the service 
required for retirement under the cited law. In those eases 
in which personnel cannot complete the required service 
before further enlistment in the Reserve component is 

* These changes supersede C 3, 15 May 1953. 
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barred because of age, either under Federal or State law, 
discharge if requested by the individual will be directed. 

h. The commanding officer * * * reenlistment is etfected. 

(1) To permit immediate * * * for such reenlistment— 

• • • • * 

(b) For the purpose of— 

• * • * « 

2. (As changed by C 3, 15 May 53) Volunteering for 
foreign * * assignment is evident; and in the case of 

personnel serving overseas, to complete a normal tour 
when the lengtli of service remaining in current enlist¬ 
ment is insufficient for that purpose, the discharge and 
reenlistment to be effected immediately upon applica¬ 
tion of the individual; 

# # # # # 


4. (As superseded by C 2, 4 May 1953) National health, 
safety, or interest.—Enlisted personnel may apply for sepa¬ 
ration from the service on the basis of importance to na¬ 
tional health, safety, or interest. 

a. Except as provided in h below, all applications for 
separation under this provision, together with supporting 
evidence furnished by the applicant, will be forwarded by 
the commander having discharge authority (see par. 14a, 
AR 615-360) direct to The Adjutant General, Department of 
the Army, Washington 25, D. C. ATTN: AGPO-XD, for 
final determination. 

h. Applications received from individuals inducted under 
the provisions of the Universal Military Training and Serv¬ 
ice Act, as amended, who are serving within the continental 
limits of the United States, together with supporting evi¬ 
dence furnished by the applicant, will be forwarded by the 
commander having discharge authority to the Director of 
Selective Service of the State in which the applicant’s local 
board of jurisdiction is located. The letter of transmittal 
will include the inductee’s local board number and his 
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selective service number, and will request a statement as to 
whether the circumstances presented in the application 
would result in deferment of the applicant on the basis of 
his importance to national health, safety, or interest if he 
were being considered for induction. When the application 
is returned, the commander having discharge authority will 
approve or disapprove the application on the basis of the 
statement of the State Director of Selective Service. When 
the need arises, information received from the State Direc¬ 
tor may be furnished but recommendations of local Selective 
Service Boards will not be disclosed. 

c. Each application submitted by an individual having an 
unsatisfied service obligation imposed by the Universal 
Military Training and Service Act, as amended, will include 
a statement substantially as follows, signed by the enlisted 
person concerned: 

I understand that if this application is approved and I do 
not carry out the commitments made herein, I will be subject 
to immediate reentiy into active military service. 

[AG 220.8 (29 Dei 52) (16 Apr 53) (5 May 53) (22 May 
53) AGPO] 


Bv Order of the Secretarv of the Armv: 


Official: 


J. Lawton Collins, 
Chief of Staff, United States Army. 


AVm. E. Beroin, 

Major General, USA, 

The Adjutant General. 


Distribution : 
B 
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•AR 615-365 

Army Regulations Department op the Army 

No. 615-365 Washington 25, D. G., 13 October 1952 

Enlisted Personnel 

Discharge 

Convenience of Government 
(For general provisions, see AR 615-360) 


Paragraph 


Purpose. 1 

General . 2 

Categories for which authorized. 3 

National health, safety, or interest. 4 

Writ of habeas corpus . 5 

Travel allowance. 6 

Form of separation certificate to be given. 7 


1. Purpose.—These regulations set forth the conditions 
under w'hich enlisted personnel of the Army may be dis¬ 
charged or released from the active military service for the 
convenience of the Government. 

2. General.—The discharge or release from the active 
military service of enlisted personnel for the convenience 
of the Government is the prerogative of the Secretary of the 
Armv and will be effected onlv bv his authoritv. Such 
authority may be given either in an individual case or by an 
order applicable to all cases specified in an order. 

3. Categories for which authorized.— a. Except as other¬ 
wise indicated, the Secretary of the Army has delegated to 
the commanders specified in paragraph 14, AR 615-360, the 
authority to order enlisted personnel discharged or released 


* These regulations supersede AR 615-365,14 June 1951, including 
C 4, 22 May 1952; and DA message 358808, 12 September 1952. 
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from the active military service for the convenience of the 
Government for the following reasons: 

(1) To accept commission or appointment (as officer 
or warrant officer) in any of the Armed Forces of the 
United States, including the United States Coast Guard; 
and to accept appointment and entrance in any of the 
service academies, including the United States Coast 
Guard Academy. Prior to such discharge, the discharg¬ 
ing authority will be in possession of documentary evi¬ 
dence from the proper authority that the individual is 
acceptable; that if discharged he will be commissioned 
or appointed; and that he will be called to active duty 
or will enter the service academy immediately, as ap¬ 
propriate. 

(2) To dispose of cases involving an individual’s 
claim that prior to induction he was denied a pro¬ 
cedural right as provided by the Universal Military 
Training: and Service Act, as amended bv tlio act 19 
June 1951 (65 Stat. 75; 50 U.S.C. App., Supp. V, 451 
ct soq.), and was therefore erroneously inducted. All 
requests for discharge under this provision will bo 
forwarded to the officer having discharge authority and 
by him to the Director, Selective Service System, 'Wash¬ 
ington 25, D. C., for his recommendation. The officer 
having discharge authority will discharge the indi¬ 
vidual or retain him in the service in accordance with 
the recommendation made by tlie Director of Selective 
Ser\dce. 

(3) To permit separation of individuals with a physi¬ 
cal or mental defect or disability who elect discliarue 
for tlie convenience of the Government (see SR 600- 
450-10), provided it has been established clearly by 
proper medical authority that the defect or disability— 

(a) Existed prior to entrance on present period of 
activ^e service; or 

(h) Was incurred not in line of duty during a prior 
period of active service; and 

(c) Was not aggravated during prior or present 
period of active service. 
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(4) To dispose of cases involving aliens residing in 
the United States illegally who did not conceal their true 
citizenship status at time of enlistment or induction. 
Sucli individuals will be reported to the nearest office 
of the Immigration and Xaturalization Service and 
will be discharged for the convenience of the Govern¬ 
ment. Tlie form of discharge certificate furnished will 
be that to which the service rendered by the individual 
after enlistment or induction will entitle him. The 
s])ecifie reason for discharge will be shown on the cer¬ 
tificate of discharge as “Alien without legal residence 
in the United States.” It is not the intent of these 
regulations to ])recliule the discharge of these indi¬ 
viduals under AR 615-368 or AR 615-369, if appropriate. 

(5) To provide appropriate action in cases involving 
the discovery or concealment by an individual that he 
has been adjudged a youthful offender under the stat¬ 
ute quoted below or by a juvenile court of any other 
State having a similar law and is considered as not 
having been convicted bv a civil court. If such indi- 
vidual was otherwise eligible for enlistment or induc¬ 
tion under current directives, he normally will be re¬ 
tained in the service (see AR 615-366). Section 1639- 
30, Supplement to the General Code of Ohio, 1936, 
June 1938, provides that— 

Xo adjudication upon the status of any child in the 
juri.sdiction of the court (juvenile court) shall operate 
to impose any of the civil disabilities ordinarily imposed 
bv conviction, nor shall anv child be deemed a criminal 
by reason of such adjudication, nor shall such adjudi¬ 
cation be deemed a conviction, nor shall any child be 
charged with or convicted of a crime in anv court; • • • 
nor shall such disposition * * * operate to disqualify 
a child in any future civ’il service examination, ap¬ 
pointed or application. 

(u) Upon discovery that an individual had been ad¬ 
judged a youthful offender under the conditions out¬ 
lined above, prior to enlistment or induction, and the 
juvenile record of the individual indicates frequent 
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difficulty with law-enforcement agencies and his reten¬ 
tion in the service is not desired, the individual will be 
discharged for the convenience of the Government. The 
form of discharge certificate furnished will be that to 
which the service rendered by the individual after en¬ 
listment or induction will entitle him. The specific 
reason for discharge will be shown on the certificate 
of discharge as “Adjudged a youthful offender.” It is 
not the intent of these regulations to preclude the dis¬ 
charge of these individuals under AR 615-368 or AR 
615-369 if such action is warranted. If civil custody 
exists (parole, probation, conditional release, or sus- 
I)ended sentence), notification of the pending discharge 
will be reported to the proper civil authorities. 

(b) Upon discovery that an individual has been ad¬ 
judged a youthful offender, under the conditions out¬ 
lined above, prior to enlistment or induction and his 
retention in the service is desired, the proper civil 
authority will be contacted to ascertain whether any 
form of civil custody exists, such as parole, probation, 
conditional release, or suspended sentence. When it 
develops tliat civil custody still exists, the proper civil 
authority will be requested to terminate or suspend 
custody for the duration of the period of service of the 
individual. If civil custody is then so terminated or 
suspended, the individual will be retained in the serv¬ 
ice. In cases in which the civil authorities refuse to 
terminate or suspend custody, the individual will be 
discharged. If separated, the individual will be dis¬ 
charged for the convenience of the Government as out¬ 
lined in (a) above. 

(6) To permit immediate reenlistment in the Regu¬ 
lar Army for one of the authorized periods of individ¬ 
uals currently serving in a 1-year Army of the United 
States enlistment who have been selected for attend¬ 
ance at an officer condidate school, and who do not have 
sufficient time remaining in their l-year enlistment to 
comi)lete the prescribed course. No extension of the 
1-year enlistment period is authorized. 
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(7) To permit immediate reenlistment under the con¬ 
ditions set forth in paragraph SR 615-105-1, for 
an unspecified period of time of personnel currently- 
serving in the Regular Army in permanent grade E-7, 
E-6, or E-5, who have less than 1 year remaining in their 
current enlistment, provided enlistment is accom¬ 
plished the day following discharge. In such cases, the 
discharge certificate will not be delivered to the indi¬ 
vidual until after enlistment has been effected. Ap¬ 
proval of requests for discharge to reenlist as provided 
is not mandatory’ and will be granted only when it is 
determined that such action will serve the best interests 
of the Army. 

(8) To dispose of cases involving an individual’s 
claim that he was erroneously enlisted to attend an 
Army officer candidate course because he did not meet 
the physical standards prescribed by AR 40-100 and 
AR 40-105 for such enlistment. All requests for dis¬ 
charge under this provision will be forwarded to the 
officer having discharge authority and by him to The 
Adjutant General, Department of the Army, Washing¬ 
ton, 25 D. C. Each application will contain the follow¬ 
ing statement over the signature of the applicant: 

I understand that if this request is approved by The 
Adjutant General, I will be discharged by reason of 
erroneous enlistment, that such a discharge does 
not necessarily exempt me from liability for further 
military service. Service under my present enlistment 
will not be credited toward any further period of serv¬ 
ice required. The advantages of completing my pres¬ 
ent enlistment have been explained to me but I have 
elected instead to apply for discharge. 

The first officer processing an application under this 
subparagraph will explain fully to the applicant that 
disqualification for physical reasons does not mean 
that he is disqualified for induction because of the dif¬ 
ference in physical standards, that if he meets the lower 
standards for induction he may be so inducted, and that 
if he is, the service already completed will not count 
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toward the requirements under the Universal Military 
Training and Service Act, as amended. The Adjutant 
General will take final action on each application, based 
on its merit, after obtaining a statement from The Sur¬ 
geon General as to whether or not the applicant was in 
fact ]diysically qualified for enlistment to attend an 
Army ofiieer candidate course at the time of enlistment. 

b. The coniinanding officer of any station having the 
facilities to etTect discharge is authorized to order discharge 
of enlisted personnel for the convenience of the Govern¬ 
ment foi- the reasons set forth in (1) and (2) below. In¬ 
dividuals being- discharged from their present enlisted 
status as ])rovided in this paragraph will be reenlisted on 
the day following discharge. The discharge certificate will 
not be delivered to the individual until after reenlistment 
is etTected. 

(1) To ]Hn-mit immediate reenlistment in the Regu¬ 
lar Army for a term of 3 years or more, as authorized, 
of individuals currentlv serving in the Regular Armv 
who apply for and are qualified for such reenlistment— 

((/) At any time during the last 90 days of a current 
enlistment. 

(/>) For the purpose of— 

7. Meeting length of service requirement for at¬ 
tendance at service schools; 

2. Volunteering for foreign service when the 
amount of sei-vice remaining in current enlistment is 
not sufficient to complete a prescribed foreign service 
tour in the oversea command to which an individual is 
to be assigned, the discharge and reenlistment to be 
elTected when the overseas assignment is evident; 

H. Filling own vacancy where at least 12 months 
l emain to com])lete a normal tour of foreign service, 
when returning to the United States from an oversea 
command on emergenev or morale leave and having 
less than 18 months remaining in current enlistment; 

4. Assignment to Xational Guard, Reserve Officers’ 
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Training Corps, Organized Reserve Corps, or re¬ 
cruiting duty when the amount of service remaining 
in current enlistment is less than 12 months, the dis¬ 
charge and reenlistment to be effected when such 
assignment is evident; 

5. Meeting length of service requirement of indi¬ 
viduals selected for assignment to United States mili- 
taiy missions to accomplish travel to place of assign¬ 
ment, complete tour with the mission, and return to 
the United States in time to complete separation 
processing by the expiration date of their enlistment 
Discharge and reenlistment of this category of indi¬ 
viduals will be accomplished prior to departure from 
home station. 

6. Meeting length of service requirement for as¬ 
signment to infantry under SR 615-220-7. 

(2) To permit immediate reenlistment in the Regu- 
Lii Aim\ at any time for a term of 3 years or more, as 
authorized, of individuals currently serving in the 
Aimj of the United States who apply for and are quali¬ 
fied for such enlistment. 

4. National health, safety, or interest.—Enlisted person¬ 
nel nun apply tor separation from the serv’ice on the basis 
of importance to national health, safety, or interest. Appli¬ 
cations for separation under this provision, with support¬ 
ing evidence submitted by the enlisted person, will be 
forwarded for final determination direct to The Adjutant 
General, Department of the Army, Washington 25, D. C., 
ATTX: AGPO-XD, by the commander having discharge 
authority (see par. 14^, AR 615-360). Each ^application 
submitted by an individual having an unsatisfied service 
obligation imposed by the Universal Military Training and 
Service Act, as aniendcd, will include a statement substan¬ 
tial!} as follows, signed by the enlisted person concerned: 

I understand that if this application is approv’ed and I do 
not carry out the commitments made herein, I will be subject 
to immediate reentry’ into active niilitarv service. 

5. Writ of habeas corpus.—The discharge of an individual 
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from the Army may be ordered by a United States court or 
a judge thereof. Upon receipt of such a writ or order, the 
officer upon whom it is served, or counsel, will note an appeal 
pending instructions from the Department of the Army, and 
he will report immediately to The Judge Advocate General 
as directed in MCM 1951, paragraph 217. Upon notification 
that the Department of the Army or the Department of Jus¬ 
tice has determined not to appeal the case, or that the order 
has been sustained in the final disposition of the case by 
the courts, the individual concerned will be discharged 
])roinptly. The commanders specified in paragraph 14, AR 
615-360, will take the action necessary to effect the dis¬ 
charge. 

6. Travel allowance.—See Joint Travel Regulations. 

7. Form of separation certificate to be given.— a. Dis¬ 
charge. 

(1) Au honorable diseharf/e, or other type of dis¬ 
charge as indicatedy ivill be given. 

(2) All discharge certificates e.xecuted “for the con¬ 
venience of the Gov’crnnient” will, in addition to that 
phrase, contain a short statement indicating the specific 
cause for the discharge. See SR 615-360-1. 

b. Release from active dutg .—Individuals to be released 
from tlie active military service and transferred to the En¬ 
listed Reserve Corps or returned to a Reserve component 
“for the convenience of the Government” will be furnished 
a Certificate of Service (DD Form 217A) and a Report of 
Separation from the Armed Forces of the United States 
(DD Form 214). 

[AG 220.8 (24 Sep. 52) AGPO] 

Bv Order of the Secretarv of the Armv: 

J. Lawton Collins, 

Chief of Staff, United States Army. 

Official; 

W.M. E. Bergin, 

Major General, USA, 

The Adjutant General. 

Distribution: B. 
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Convenience of the Government 
(For General Provisions, see AR 615-360) 

Paragraph 


Purpose . 1 

General . 2 

Categories for which discharge or release from active 

military service is authorized. 3 

National health, safety, or interest. 4 

Writ of habeas corpus. 5 

Travel allowance. 6 

Form of separation certificate to be given. 7 


1. Purpose.—These regulations set forth the conditions 
under which enlisted personnel of the Armv mav be dis- 
charged or released from active military service, or released 
from military control, for the convenience of the Govern¬ 
ment. 

2. General.—The separation of enlisted personnel for the 
convenience of the Government is the prerogative of the 
Secretary of the Army and will be effected only by his au¬ 
thority. Except as delegated by these regulations or by 
special Department of the Army directives, the discharge 
or release of any enlisted member of the Army for the con¬ 
venience of the Government will be in the Secretarv’s dis- 
cretion and with the type of discharge as determined by him. 

* These regulations supersede AR 615-365, 13 October 1952, in¬ 
cluding C 4, 29 May 1953. 











46 


Such authority iiiav be i?iven cither in an individual case or 
by an order apidicable to all cases specified in such order. 

3. Categories for which discharge or release from active 
military service is authorized.— a. Except as otherwise in¬ 
dicated, the Secretary of the Army has delegated to the 
commanders specified in paragraph 15, AR 615-360, the 
autliority to order enlisted personnel discharged or released 
from active military service for the convenience of the Gov¬ 
ernment for the following reasons: 

(1) To accept commission or appointment (as officer 
or warrant officer) in any of the Armed Forces of the 
United States, including the United States Coast 
Guard, and to accept appointment and entrance in any 
of the service academies, including the United States 
Coast Guard Academy. Prior to such discharge, the 
discharging authority will be in possession of documen¬ 
tary evidence from the proper authority that the in¬ 
dividual is acceptable, that, if discharged, he will be 
commissioned or appointed, and that he will be called 

to active dutv or will enter the service academy iinme- 

* » 

diately, as appropriate. The reason and authority for 
separation to be entered in item 8, DD Form 214, will 
be one of the following, as appropriate: 

{a) To accept commission as an officer in the 
Army, or recall to active duty as Army Reserve offi¬ 
cer, ‘‘AR 635-205 SPX 50.”* 

{h) To accept appointment as a warrant officer in 
the Army, or recall to active duty as Army Reserve 
warrant officer, “AR 635-205 SPN 51.” 

(c) To enter United States Military Academy, 
“AR 635-205 SPX 52.” 

{(1) To accept commission or appointment in any 
of the Armed Forces (other than Army) of the 
United States, including United States Coast Guard, 
or to accei)t api)ointment and entrance in any of the 
service academies (other than United States Military 
Academy), “AR 635-205 SPX 53.” 

(2) To dispose of cases involving an individual’s 
claim that prior to induction he was denied a pro- 
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cedural right, as provided by the Universal Military 
Training and Service Act, and was therefore errone¬ 
ously inducted. All requests for discharge under this 
provision will be forwarded to the officer having dis¬ 
charge authority and, by him, to the Director, Selective 
Service System, Washington 25, D. C., for his recom¬ 
mendation. The officer having discharge authoritv will 
discharge the individual or retain him in the service, in 
accordance with the recommendation made bv the Di- 
rector of Selective Service. The reason and authority 
for separation to be entered in item 8, DD Form 214, 
will be “AR 635-205 SPX 54.” 

(3) To dispose of cases involving aliens, not lawfully 
admitted to, or residing illegally in, the United States, 
who did not conceal their true citizenship status at time 
of enlistment or induction. Such individuals will be 
reported to the nearest office of the Immigration and 
Xaturalization Service. Upon receipt of information 
that, notwithstanding the provisions of the act 30 June 
1953 (67 Stat. 108; 8 U. S. C. 1440a-d), these indi¬ 
viduals are subject to deportation proceedings at this 
time, or upon discharge from the service, or that their 
custodv is desired bv the immigration officials, thev will 
be discharged for the convenience of the Government. 
The immigration officials will be notified of this action 
so thev mav take the individual into custodv, if thev so 
desire. The form of discharge certificate furnished 
will be that to which the service rendered by the indi¬ 
vidual after enlistment or induction entitles him to 
receive. The reason and authority for separation 
(item 8, DD Form 214) for aliens discharged under this 
paragraph will be entered as ‘*AR 635-205 SPX 55.” 
It is not the intent of these regulations to preclude the 
discharge of these individuals under AR 615-368 and 
AR 615-369, if appropriate. 

(4) To permit immediate reenlistment under condi¬ 
tions set forth in paragraph 225, AR 615-120, for an 
unspecified period of time of personnel currently serv¬ 
ing in the Regular Army in permanent grade E-7, E-6, 
or E-5, who have less than 1 year remaining in their 




current enlistment, provided enlistment is accomplished ^ 
the day following discharge. In such cases, the dis- i 
charge certificate will not be delivered to the individual j 
until after reenlistment has been effected. Approval s 
of requests for discharge to reenlist as provided is not 
mandatory and will be granted only when it is deter- ^ 

mined that such action will serve the best interest of ^ 

the Army. 

(5) To dispose of cases involving an individual’s ^ 
claim that he was erroneously enlisted to attend an 
Army officer candidate course because he did not meet L 
the physical standards prescribed in AR 40-100 and AR g 
40-105 for such enlistment. All requests for discharge 
under this provision will be forwarded to the officer 
having discharge authority and, by him, to The Ad¬ 
jutant General, Department of the Army, 'Washington 
25, D. C. Each application will contain the following 
statement over the signature of the applicant: 

I understand that if this request is approved by the 
Adjutant General, I wdll be discharged by reason of 
erroneous enlistment, that such a discharge does not 
necessarily exempt me from liability for further mili¬ 
tary service. The advantages of completing my present 
enlistment have been explained to me, but I have elected 
instead to apply for discharge. 

The first officer processing an application under this 
subparagraph will explain fully to the applicant that 
disqualification for physical reasons does not mean he 
is disqualified for induction because of the difference 
in physical standards, that if he meets the lower stand¬ 
ards for induction he may be so inducted. The Adjutant 
General will take final action on each application based 
on its merits, after obtaining a statement from the 
Surgeon General as to whether the applicant was, in 
fact, physically qualified for enlistment to attend an 
Armv officer candidate course at the time of enlistment. 

The reason and authority for separation (item 8, DD 
Form 214) will be entered as “AR 635-205 SPN 54.” 
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(6) To provide for discharge of those members of the 
reserve components on active duty who are precluded 
from attaining eligibility for retirement with pay as 
provided by section 301 (a), Title III, act 29 June 1948 
(62 Stat. 1087; 10 U.S.C. 1036; M.L. 1949, sec. 348e). 
Commanders empowered under paragraph 15, AR 615- 
360, to order discharge will examine the facts of the 
applicant’s ability to complete the service required 
for retirement under the cited law. In those cases in 
which personnel cannot complete the required service 
before further enlistment in the Reserve component is 
barred, because of age, either under Federal or State 
law, discharge, if requested by the individual, will be 
directed. The reason and authority for discharge (item 
8, DD Form 214) will be entered as “AR 635-205 
SPN 56.” 

b. The commanding officer of any station having the 
facilities to effect discharge is authorized to order discharge 
of enlisted personnel for the convenience of the Govern¬ 
ment, for the reasons set forth in (1) and (2) below. Indi¬ 
viduals being discharged from their present enlisted status 
as provided in this paragraph w’ill be reenlisted on the day 
following discharge. The discharge certificate will not be 
delivered to the individual until after reenlistment is 
effected. 

(1) To permit immediate reenlistment in the Regular 
Army for a term of 3 years or more, as authorized, of 
individuals currently serving in the Regular Army who 
apply for, and are qualified for, such reenlistment— 

(a) At any time during the last 90 days of a current 
enlistment. 

(b) For the purpose of— 

1. Meeting length-of-service requirement for at¬ 
tendance at service schools. 

2. Volunteering for foreign service— 







(a) When the amount of service remaining in 
current enlistment is not sufficient to complete a 
prescribed foreign service tour in the oversea 
command to which an individual is to be assigned, 
the discharge and reenlistment to be effected when 
tlie oversea assignment is evident, and 

(b) In the case of personnel serving overseas, to 
complete a normal tour when the length of service 
remaining in current enlistment is insufficient for 
that purpose, the discharge and reenlistment to be 
effected immediately upon application of the in¬ 
dividual. 

S. Filling own vacancy where at least 12 months 
remain to complete a normal tour of foreign serv¬ 
ice, when returning to the United States from an 
oversea command on emergency or morale leave, 
and having less than 18 months remaining in cur¬ 
rent enlistment. 

4. Assignment to Xational Guard, Reserve Officers’ 
Training Corps, Army Reserve, or recruiting duty 
when the amount of service remaining in current 
enlistment is less than 12 months, the discharge and 
reenlistment to be effected when such assignment is 
evident. 

5. Meeting length-of-service requirement of in¬ 
dividuals selected for assignment to United States 
military missions to accomplish travel to place of 
assignment, complete tour with the mission, and re¬ 
turn to the United States in time to complete sepa¬ 
ration ])rocessing by the expiration date of their- 
enlistment. Discharge and reenlistment of this cate¬ 
gory of individuals will be accomplished prior to de¬ 
parture from home .station. 

(2) To permit immediate enlistment in the Regular 
Army at any time for a term of 3 years or more, as 
authorized, of individuals currently serving in the 
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Army of the United States who apply for, and are 
qualified for, such enlistment. The reason and authority 
for separation (item 8, DD Form 214) will be entered 
as “AR 6.35-205 SPN 57.” 

4. National health, safety, or interest.—Enlisted personnel 
may apply for separation from the service on the basis of 
importance to national health, safety, or interest. 

a. Except as provided in b below, all applications for 
separation under this provision, together vrith supporting 
evidence furnished by the applicant, will be forwarded by the 
commander having discharge authority (see par. 15, AR 
615-360) direct to the Adjutant General, Department of the 
Army, Washington 25, D. C., ATTN: AGPO-XD, for final 
determination. 

b. Applications received from individuals inducted under 
the provisions of the Universal Military Training and Serv¬ 
ice Act, who are serving within the continental limits of the 
United States, together with supporting evidence furnished 
by tlie applicant, will be forwarded by the commander hav¬ 
ing discharge authority to the Director of Selective Service 
of the State in which the applicant’s local board of jurisdic¬ 
tion is located. The letter of transmittal will include the 
inductee’s local board number and his selective service 
number, and will request a statement as to whether the cir¬ 
cumstances presented in the application w*ould result in 
deferment of the applicant on the basis of his importance 
to national health, safety, or interest if he w’ere being con¬ 
sidered for induction. When the application is returned, 
the commander having discharge authority will approve or 
disapprove the application on the basis of the statement 
of the State Director of Selective Service. When the need 
arises, information received from the State Director may 
be furnished, but recommendations of local Selective Serv¬ 
ice Boards will not be disclosed. 

c. Each application submitted by an individual having an 
unsatisfied service obligation imposed by the Universal 
Military Training and Service Act will include a statement 
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substantially as follows, sip:nc(l by the enlisted person con¬ 
cerned : 


I understand that if this application is approved and I 
do not carry out the connnitinents made herein, I will be 
subject to immediate reentry into active military service. 

fJ. The reason and authority for separation (item S DD 
Form 214) will be entered as “AR 635-205 SPX 58.” 

5. Writ of habeas corpus.—The discharge or release of an 
individual from the Armv niav be ordered bv a United States 
Court or judge thereof. The officer upon whom such an order 
or writ is served will report immediately to the Judge Ad¬ 
vocate General, as directed in MCM 1951, paragraph 217, 
and paragraph 10, AR 27-5, and will notify the Adjutant 
General, Department of the Army, AVashington 25, D. C., 
ATTN: AGPO-XD, who will take appropriate action to 
direct the discharge, release from activ’e military service, 
or release from military control of the individual concerned. 

6. Travel allowance.—See Joint Travel Regulations. 

7. Form of separation certificate to be given.— a. Dis¬ 
charge .— An honorable discharge certificate or other type 
of discharge certificate, as indicated, will be given. 

h. Release from active milifarif service .—Individuals to 
be released from active military service and transferred to 
the Army Reserve or returned to a reserve comy)onent 
(USAR or XG) “for the convenience of the Gov'ernment” 
will be furnished a Certificate of Service (1)1) Form 217A) 
and a Report of Separation from tlie Armed Forces of the 
Ignited States (DD Form 214). 

c. Release from miliiarji control .—An individual to be re¬ 
leased from militar\’ control pursuant to the order of a 
United States Court or judge on the grounds that the indi¬ 
vidual is not a member of the Army (par. 5), or because 
of an administrative determination that the individual is 
not such a member, cannot legally be discharged from the 
Army. Such individual will, instead, be released from the 
custody and control of the Army without being furnished 
a certificate of discharge of any kind, a Certificate of Serv- 









ice (DD Form 217A), or a Report of Separation from tbe 
Armed Forces of the United States (DD Form 214). 

[AG 220.8 (19 Nov 54) AGPO] 

By Order of the Secretary of the Army: 

M. B. Ridgway, 

General, United States Army, 
Chief of Staff. 

OflScial: 

JoHx A. Klein, 

Major General, United States Army, 

The Adjutant General. 

Distribution: 

Active Army'. A. 

To be distributed to all units and headquarters down 
to and including companies and batteries and to units 
and headquarters of comparable size. 

AG: State AG (3). 

USAR: None. 

UNITED STATES OF AMERICA 
Department of the Army 

Washington, 10 February 1955. 

I hereby certify that the attached copy of message DA 
517159, dated 20 May 1954, is a true and correct copy of 
the official document in the custody of The Adjutant Gen¬ 
eral, Department of the Army, Washington 25, D.C., and is 
still in full force and effect. 

John A. Klein, 

Major General, USA, 

The Adjutant General. 

I hereby certify that Major General John A. Klein. 
who signed the foregoing certificate, is The Adjutant Gen¬ 
eral of the Army and as such has official custody of tlie 
document herein described, and that to his certification as 
such full faith and credit are and ought to be given. 
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In testimony wlioreof I, Kobert T. Stevens, Secretary 
of the Army, have hereunto caused the seal of the De- 
l)artment of tlie Army to be affixed and my name to be 
subscribed by the Deimty Administrative Assistant of the 
said Department, at the City of Washington, this 10th day 
of February, 1955. 

Robeiit T. Stevens, 

Secreionj of the Arniij. 

By James Cook, 

Depiifu Administrative Assistant. 

DEPARTMENT OF THE ARMY 
STAFF COMMUNICATIONS OFFICE 

Message deferred (Book MSG) 

TAG DEPTAK WASH DC (BASED ON ol DIRECTIVE FILE g1 220.8 
(3 FEB 54) DTD 19 M.\Y 54) .\GPO-XD R D THAYER CAPT 56942. 

TO : CHIEF AFF FT MONROE VA, CGARMYONE NY NY, CGARMYTWO 
FT MEADE MD, CGAR.MYTHREE FT MCPHERSON GA, CG.\RMYFOUR FT 
SA.M HOUSTON TEX, CG.^RMYFIVE CHGO ILL, CGARMYSIX SFRAN 
CALIF. CGARAACOM ENT AFB COLO. CGMDW WASH DC, SUPT USMA 
WEST POINT NY. CGUSARAL FT RICHARDSON AL, USNMR P.\RIS 
FRANCE. CGUSCOB BERLIN GERMANY. CINCUSAREUR HEIDELBERG 
GERMANY. CGl’SFA SATJ^BURG AUSTRIA, USCINCEUR PARIS FRANCE, 
CGTRUST TRIESTE. CHIEF US ARMDEL .7BUSMC RIO DE .JANEIRO 
BRAZII., COKAGNEW STA ASMARA ERITREA, CGUSARPAC FT SIIAFTER 
TH. CGAFFE MAIN CP ZAMA JAPAN, CGUSARCARIB FT AMADOR CZ, 
Cf)MICEDEFOR KEFL.\VIK ICELAND, COMNEACOM PEPPERRELL AFB 
NFLD 

NR: DA 517159 20 may 54 

From AGPO-XD msg in 6 parts all pass to lower ech 
A(TCOM. 

Part 1. Current reductions in strength of the Army 
necessitate release of a considerable number of personnel 
prior to their normal FITS. In developing early release 
criteria consideration has been given to inductees who have 
served on active duty prior to their present tour of duty. 
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Part 2. Subject to the following provisions addressees 
will take necessary action to effect the separation of per¬ 
sonnel serving on a second period of active duty for which 
they have been inducted. 

a. Individuals must complete a minimum of 24 months’ 
total combined activ’e repeat active military service in any 
component of the Armed Forces including a minimum of 
12 months on their current tour. 

b. Individuals must i)resent conclusive evidence of ac¬ 
tive service completed prior to entry on their current tour. 
DD Form 214 and DA Form 53 series (formerly WD AGO 
Form 53 series) reflect this information. 

c. Early release is voluntary upon request of the in¬ 
dividual concerned. 

d. Combination of the provisions of this release direc¬ 
tive with the provisions of other early release policies to 
effect separation prior to completion of a minimum of 24 
months’ total combined active service is not authorized. 

e. Enlisted physicians, dentists and veterinarians are 
not eligible for early separation under provisions of this 
directive. 

Part 3. Commanders will take appropriate action to 
inform all inductees who have served on active duty prior 
to their present tour of the provisions of this directive. 

Part 4. Personnel released under provisions of this 
directive will be discharged or released from active mili¬ 
tary service and transferred to the Army Reserve as pro¬ 
vided in SR 615-363-5 to complete the Reserve obligation 
imposed by the Universal Military Training and Service 
Act, as appropriate. 

Part 5. The reason and authority for separation will 
be shown in item 8, DD Form 214, as paragraph 2, AR 
615-365 (SPN 08) and this directive. Personnel separated 
under provisions of this directive will be indicated in 
strength accounting reports by the symbol SPN 08. 

Part 6. This directive also applies to SCARWAF per¬ 
sonnel. With concurrence of the Department of the Air 
Force, major Air Force commanders will issue necessary 
implementing instructions for SCARWAF personnel as- 
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signed to their commands. Army commanders will not 
issue implementing instructions to SCARWAF comman¬ 
ders. 

ORIGIN: T.4G 

DISTR and/or APPROP ACTION: SEL SVC, JTF 7, DC ENG, JM- 
rSDC, JBL'SDC. MED, PMG, .\SPPA, AEC. NSA, MLC, HIS, I'T MCNAIR, 
NW'C, ICAF. FOUSA. QMC, AFIE. MDW. FIN. CML, ENG, TC. ARIAB. 
NGB, IG, PSYWAR. SIG, JAG, ORD, ClI, JWB, Cl, CLL, OCP, CAMG, 
AFSWP, AMC, SDLO, OSD, USR SG, US DEL lADB, NGRP, RES, COMPT, 
PJBD, AFF LN, FAO, OSA, CSA, g1, g2 (ma’s), G.3 (MAAG’S & 
MISSIONS, g4 (osa ports), jcs, sdmic, af, navy, PDC, ABMC. 

DA 517159 (may 54) dtg: 202028Z wls 
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